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PRACTICE DIRECTIONS 2007

Over the past year the Tribunal has reviewed and revised existing Practice
Directions and drafted new Practice Directions to ensure that its appeal
procedures are thoroughly documented. Throughout this process, we made a
concerted effort to draft the Practice Directions in an accessible and easy to read
style.

The result is a set of more than 30 practice directions that document Tribunal
processes to enhance transparency and accessibility.

The Tribunal thanks all stakeholders and representatives who took time to review
the draft Practice Directions to provide balanced and thoughtful feedback. A
number of changes were made to the drafts as a result of these consultations.

The Practice Directions are effective October 1, 2007 and repeal and replace
earlier Practice Directions on the same subject. If the adoption of the Practice
Directions has occurred during the course of a Tribunal proceeding, the Vice-
Chair/ Panel may make any rulings necessary to ensure fair process (please see
Practice Direction: Powers of Practice and Procedure, Item 3.0).

The Practice Directions are organized under the following headings:

e General

e Representatives

e Pre-hearing Appeal Process
e The Hearing

e Post Hearing

e Technical Practice Directions
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Powers of Practice and Procedure

1.0

2.0

21

2.2

3.0

3.1

3.2

3.3

3.4

4.0

41

This Practice Direction:

e sets out the Tribunal’s general authority to control its practice and procedure

e sets out the Vice-Chair/Panel’s authority to control the proceedings in cases
they are hearing.

Workplace Safety and Insurance Act, section 131

Under section 131 of the Workplace Safety and Insurance Act (the Act), the
Appeals Tribunal shall determine its own practice and procedure in relation to
appeals, applications, proceedings and mediations. The Tribunal has exercised
its powers of practice and procedure under section 131 to adopt Practice
Directions and Practice Guidelines.

In the event of a conflict between a Practice Direction and a Guideline, the
Practice Direction prevails.

Effective Date of Practice Directions

Current Practice Directions are available on the Tribunal’s website:
www.wsiat.on.ca. Earlier Practice Directions are archived and available from
the Tribunal’s Library.

A Practice Direction takes effect on the date indicated on the Practice Direction.
An amendment to a Practice Direction similarly takes effect on the date indicated
on the amendment to the Practice Direction.

A more recent Practice Direction on the same subject repeals and replaces an
earlier Practice Direction.

If a Practice Direction is adopted, amended or repealed and replaced during the
course of a Tribunal proceeding, the Vice-Chair/Panel may make any rulings
necessary to ensure fair process.

Control of Proceedings

In appropriate circumstances, the Vice-Chair/Panel may waive or modify any
provision included in a Practice Direction.

POWERS OF PRACTICE AND PROCEDURE



WORKPLACE SAFETY AND INSURANCE APPEALS TRIBUNAL PRACTICE DIRECTION

4.2 The Vice-Chair/Panel may make any rulings necessary to control the
proceedings and prevent abuse of process.

5.0 Other

5.1  The Tribunal may issue Practice Guidelines from time to time. These Guidelines
and other information on how to prepare for appeals and applications are found
on the Tribunal’s website: www.wsiat.on.ca.

Dated at Toronto, Ontario this first day of October, 2007
Workplace Safety and Insurance Appeals Tribunal
I.J. Strachan, Tribunal Chair
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Procedure When Raising a Human Rights Or
Charter Question

1.0

2.0

21

2.2

2.3

This Practice Direction:

e explains the obligations of a party who intends to raise a Human Rights
question under the Ontario Human Rights Code® with respect to the
legislation or WSIB Policy applicable to the Tribunal

e explains the obligations of a party who intends to raise a question under
the Canadian Charter of Rights and Freedoms? with respect to the
legislation or WSIB Policy applicable to the Tribunal

e explains the Tribunal’s procedure where a Human Rights or Charter issue
has been raised in accordance with this Practice Direction; and

e sets out the effect of a party failing to follow the procedure set out in this
Practice Direction.

Principles

The Workplace Safety and Insurance Appeals Tribunal (“Tribunal”) can consider
a Human Rights question to its legislation under the Ontario Human Rights Code,
in accordance with the decision of the Supreme Court of Canada in
Tranchemontagne v. Ontario® (Director, Disability Support Program).

The Tribunal can consider a Charter question to its legislation under the
Canadian Charter of Rights and Freedoms, in accordance with the decision of
the Supreme Court of Canada in Nova Scotia (Workers' Compensation Board) v.

Martin®.

The purpose of this Practice Direction is to allow the parties, the Tribunal, the
Attorney General of Ontario and the Attorney General of Canada to receive
sufficient notice of appeals that raise Human Rights or Charter questions.

—

Ontario Human Rights Code, R.S.0. 1990, c. H.19

Canadian Charter of Rights and Freedoms, Constitution Act, 1982, R.S.C. 1985, Schedule B to the Canada Act
1982 (U.K.) 1982, c. 11.

[2006] 1 S.C.R. 513

[2003] 2 S.C.R. 504

PROCEDURE WHEN RAISING A HUMAN RIGHTS OR CHARTER QUESTION
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3.2

3.3

4.0

4.1

4.2
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Written Notice of Human Rights Question

Where a party to an appeal intends to raise a Human Rights question under the
Ontario Human Rights Code with respect to the legislation or WSIB Policy
applicable to the Tribunal, the party must file a written notice at the Tribunal
containing:

e adetailed explanation of the Human Rights question raised consisting of
the material facts of the challenge raised

e the section(s) of the Ontario Human Rights Code relied upon, or the legal
basis for the argument

e the desired remedy

e the name, address, telephone and fax numbers of the party’s
representative, if any

e the name and WSIAT number of the appeal in which the issue is raised.

The party raising the Human Rights question must send written notice of the
Human Rights question to the Attorney General of Ontario and to any other
parties to the appeal as soon as the circumstances requiring it become known.

Notice sent under sections 3.1 and 3.2 must be received as soon as possible,
and in any event no later than 60 (sixty) days before the first scheduled hearing
date.

Written Notice of Charter Question

Where a party to an appeal intends to raise a question under the Canadian
Charter of Rights and Freedoms with respect to the legislation or WSIB Policy
applicable to the Tribunal, the party must comply with section 109 of the Courts of
Justice Act. One of the requirements under section 109 is to serve a notice of
constitutional question on the Attorney General of Canada and the Attorney
General of Ontario. The notice must be served as soon as the circumstances
requiring it become known. A copy of the notice of constitutional question must
also be provided to the Tribunal and all parties to the appeal.

The notice of constitutional question should be similar to the form provided in the
Ontario Rules of Civil Procedure. The notice must contain:

PROCEDURE WHEN RAISING A HUMAN RIGHTS OR CHARTER QUESTION
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6.1
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e adetailed explanation of the Charter question raised consisting of the
material facts of the challenge raised

e the section(s) of the Canadian Charter of Rights and Freedoms relied
upon, or the legal basis for the argument, identifying the nature of the
constitutional principles to be argued

e the desired remedy

e the name, address, telephone and fax numbers of the party’s
representative, if any

e the name and WSIAT number of the appeal in which the issue is raised.
Tribunal Procedure Regarding Human Rights or Charter Question

A Human Rights or Charter question that is raised in accordance with this
Practice Direction will be addressed by the Tribunal only after a decision has
been made on the other issues in the appeal under the applicable legislation and
Board policy.

Where the Tribunal has made a final decision on the other issues to the appeal
so that a decision on the Human Rights or Charter question is no longer required,
the Tribunal will not decide the Human Rights or Charter question.

The Tribunal may consider other procedural methods for dealing with a Human
Rights or Charter question, in addition to the procedure set out in this Practice
Direction, where circumstances require.

Disclosure of Information: Written Submissions and Evidence

Parties to an appeal involving a Human Rights or Charter question must comply
with the same disclosure requirements as required for an oral hearing before the
Tribunal in the Practice Direction: Disclosure, Witnesses and the Three-Week
Rule. Written submissions and evidence must be served on the other party or
parties to the appeal and filed with the Tribunal in advance of the hearing in
accordance with the relevant disclosure provisions in the Practice Direction:
Disclosure and the Three-Week Rule.

PROCEDURE WHEN RAISING A HUMAN RIGHTS OR CHARTER QUESTION 5
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6.2  Written submissions and evidence from the parties in respect of the Human
Rights or Charter question raised on the appeal will not be required until such
time as the Tribunal hears the Human Rights/Charter question.

7.0 Effect of Failure to Follow Practice Direction

7.1 Where a party to an appeal before the Tribunal fails to follow the procedure set
out in this Practice Direction for raising a Human Rights or Charter question, that
party will not be entitled to raise the Human Rights or Charter question in any
proceeding before the Tribunal unless otherwise ordered by the Tribunal.

Dated at Toronto, Ontario this 1st day of October, 2007
Workplace Safety and Insurance Appeals Tribunal
|.J. Strachan, Tribunal Chair

PROCEDURE WHEN RAISING A HUMAN RIGHTS OR CHARTER QUESTION 6



WSIAT PRACTICE DIRECTION
Representatives

1.0

2.0

21

2.2

3.0

3.1

3.2

3.3

3.4

This Practice Direction:

e recognizes that parties have the right to be represented by another person
before the Appeals Tribunal

e describes who can represent a party before the Tribunal and how they are to
provide notice of representation

e provides for a Code of Conduct for representatives who appear before the
Tribunal

e does not apply to friends or family who may be present as “moral support” or
to assist in an informal and unpaid manner.

Licence Requirements

Representatives at the Tribunal must possess a licence required and issued by
the Law Society of Upper Canada, unless excluded from this requirement by the
Law Society Act, or by a bylaw passed under the Law Society Act.

The Law Society sets out Rules of Conduct for lawyers and paralegals.
Notice of Representation

When a party retains a representative for an appeal, the party must notify the
Tribunal in writing in the prescribed form at the earliest opportunity.

This notification must include the representative’s postal address, telephone and
fax numbers and licence number issued by the Law Society of Upper Canada (or
reason for exemption from the licence requirement).

If a representative ceases to act for a party, the party or the representative must
promptly file a written notice with the Appeals Tribunal and send a written notice
to every other party. This written notice must be provided at least two working
days before the scheduled hearing date.

A representative who has not filed a written notice that he or she has ceased to
act for a party within the time specified must attend the hearing to withdraw from
representation.

REPRESENTATIVES
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Code of Conduct for Representatives

The Tribunal may establish a Code of Conduct for Representatives setting out
expectations for the conduct of representatives appearing before the Tribunal,
whether or not they are required to have a licence under the Law Society Act.

If a representative refuses or fails to comply with the requirements of this
Practice Direction or the Code of Conduct for Representatives, the Tribunal may
comment on or take official notice of such behaviour. In noting this behaviour, the
Tribunal will remind the representative that such behaviour may result in the
representative being suspended from appearing before the Tribunal for a
specified period of time or may result in a referral to the Law Society of Upper
Canada.

If the conduct is serious, or if there is a pattern of behaviour that continues over
time without the representative being able to provide a reasonable explanation
for his/her behaviour, the Tribunal Chair may suspend the representative from
appearing at the Tribunal or the conduct may be referred to the Law Society of
Upper Canada. The representative will be given notice and an opportunity to
make submissions to the Tribunal Chair.

Dated at Toronto, Ontario this first day of October, 2007
Workplace Safety and Insurance Appeals Tribunal
|.J. Strachan, Tribunal Chair

REPRESENTATIVES 8
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WSIAT Code of Conduct for Representatives

1.0

2.0

21

This Code recognizes that any person representing a worker or an employer has
certain obligations and responsibilities toward their client, the Tribunal, and the
opposing party. The Code sets out, broadly, the standards of behaviour that the
Tribunal expects from any representative, whether paralegal or lawyer.

This Code does not apply to friends or family who may be present as moral
support or to assist in an informal and unpaid manner. However, all persons who
participate in hearings before the Tribunal must be respectful to all participants
and to Tribunal members and staff.

Standards of Conduct

Representatives appearing before the Tribunal, whether or not they are required
to have a licence under the Law Society Act, are expected to:

e honestly represent their clients; they must not knowingly put forward any
information known to be untrue, or assist or encourage a party to mislead or
misrepresent the facts.

e be knowledgeable concerning the relevant legislation (the Workers'
Compensation Act and/or the Workplace Safety and Insurance Act, 1997)

e be aware of and comply with the Tribunal's practice directions and appeal
procedures

e be prepared to present the case at hand; this includes carefully reviewing
the case materials and relevant Board policies, and promptly consulting with
their clients as to their directions and instructions so that they may comply
with the Tribunal’s preparation and disclosure requirements.

e throughout the appeal process to behave courteously and respectfully to the
opposing party (if present), to any witnesses called during the proceedings,
to the Vice Chair or panel hearing the appeal and to Tribunal staff

e respect the confidentiality of information disclosed during the Tribunal's
processes and use that information for other purposes only with the consent
of the parties and of the Tribunal

e refrain from behaviour that the Tribunal considers to be an abuse of process.

WSIAT CODE OF CONDUCT FOR REPRESENTATIVES
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3.0 Remedies

3.1 If a representative refuses or fails to comply with the requirements of this Code,
the Tribunal may make comment on or take official notice of such behaviour. In
noting this behaviour, the Tribunal will remind the representative that such
behaviour may result in the representative being suspended from appearing
before the Tribunal for a specified period of time or may result in a referral to the
Law Society of Upper Canada.

3.2 If the conduct is serious, or if there is a pattern of behaviour that continues over
time without the representative being able to provide a reasonable explanation
for his/her behaviour, the Tribunal Chair may suspend the representative from
appearing at the Tribunal or the conduct may be referred to the Law Society of
Upper Canada.

Dated at Toronto, Ontario this first day of October, 2007
Workplace Safety and Insurance Appeals Tribunal
|.J. Strachan, Tribunal Chair

WSIAT CODE OF CONDUCT FOR REPRESENTATIVES 10



WSIAT PRACTICE DIRECTION
Representatives’ Fees and Costs

1.0

2.0

21

3.0

3.1

3.2

3.3

This Practice Direction:

e discusses the meaning of the word "costs"
e explains that the Tribunal has no authority to award legal costs.

Costs

Costs means the money a party spends on a lawyer or a representative to
prepare and attend a Tribunal hearing, including charges for expenses such as
photocopying.

No Authority to Award Legal Costs

Parties who retain a representative, whether a lawyer or consultant, are
responsible for paying the fees and expenses of that representative.

The Tribunal has no authority to award costs against another party under the
Workplace Safety and Insurance Act. See: Decision Nos. 99/91 A, 927/89,
1058/00.

The Tribunal may refund certain expenses related to a worker's attendance at a
hearing. See Practice Direction: Fees and Expenses on the Tribunal’s website for
more information.

Dated at Toronto, Ontario, this first day of October, 2007.
Workplace Safety and Insurance Appeals Tribunal
I.J. Strachan, Tribunal Chair

REPRESENTATIVES' FEES AND COSTS 1



WSIAT PRACTICE DIRECTION
Starting an Appeal at the Tribunal (Notice of Appeal Process)

1.0

1.1

2.0

21

2.2

23

24

2.5

2.6

2.7

3.0

3.1

3.2

General

This Practice Direction describes how to start an appeal from a final decision of
the Workplace Safety and Insurance Board.

Notice of Appeal Form — Worker’s and Employer’s Notice of Appeal Form

Persons who want to appeal a final decision of the Workplace Safety and
Insurance Board must provide notice of their appeal in writing to the Workplace
Safety and Insurance Appeals Tribunal, and indicate why the decision is incorrect
or should be changed (the Workplace Safety and Insurance Act, (the Act) section
125(2)).

An appellant must file a Notice of Appeal (NOA) form. There are different forms
for workers and employers to use to start an appeal.

Appellants must provide a copy of the Board'’s final decision (usually from an
Appeals Resolution Officer) with this form.

If the appellant is a worker, the worker or the representative may sign the
Worker’s NOA form.

If the appellant is an employer, the employer must sign the Employer’s NOA form
and undertaking of confidentiality.

The worker-appellant must sign the section about releasing a file to the employer.
If the appellant fails to complete the NOA form in a timely manner, the Tribunal
may close the appeal file and any further appeal would be subject to the time
limits under the Act.

Time Limits

An appeal must be filed with the Tribunal within 6 months after the Board final
decision (usually from an Appeals Resolution Officer).

If the appeal is filed after 6 months, see Practice Direction: Time Extension
Applications.

STARTING AN APPEAL AT THE TRIBUNAL (NOTICE OF APPEAL PROCESS) 12
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4.0 Related Practice Directions:

e Closing Appeals by the Tribunal
e Time Extension Applications
e Access to Workers’ Files — WSIB
e Access to Workers’ Files — Tribunal
e Tribunal's Powers to Determine its Practice and Procedure
e Representatives
Dated at Toronto, Ontario this first day of October, 2007

Workplace Safety and Insurance Appeals Tribunal
[.J. Strachan, Tribunal Chair

STARTING AN APPEAL AT THE TRIBUNAL (NOTICE OF APPEAL PROCESS) 13



WSIAT PRACTICE DIRECTION
Confirmation of Appeal and Hearing Ready Letter

1.0

2.0

3.0

3.1

3.2

3.3

4.0

4.1

4.2

4.3

44

This Practice Direction:

e explains the purpose of the Confirmation of Appeal (COA) form
e outlines the time expectations for filing the COA form.
Purpose of Confirmation of Appeal Form

e to confirm the issues on appeal

e toidentify the length of hearing time needed
e tofile evidence in support of the appeal
e to advise the Tribunal and other party about witnesses

e to express interest in ADR services
Disclosure

Parties must send any documents they want to use at the hearing with the COA
form.

Parties must send copies of the completed form and any attachments to the
Tribunal and to any party participating in the appeal.

Parties must notify the Tribunal of any related issue or appeals that they are
pursuing at the WSIB.

Time to file — Appellant

Appellants must file the COA form no later than 24 months from the time they first
wrote to the Tribunal.

The Tribunal will remind appellants and their representatives to send the form
twice during the 24 month period.

If the COA form is not filed within 24 months, the Tribunal may close the appeal.
(See Practice Direction: Closing Appeals by the Tribunal)

Appellants must provide a completed COA form within 24 months even if they do
not receive case materials from the Tribunal.

CONFIRMATION OF APPEAL AND HEARING READY LETTER 14
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Time to file — Respondent

The respondent must complete and file a COA form within 2 weeks after it
receives the appellant’s completed COA form.

Hearing Ready Letter
In most appeals, Tribunal staff will prepare a hearing ready letter that identifies
the issues that will be considered at the hearing, and the witnesses that will

testify.

When parties receive the letter, they must review it and advise the Tribunal of any
concerns (especially if they believe the issues are not correctly identified).

Parties must advise the Tribunal promptly of any concerns to avoid delaying the
appeal.

Related Practice Directions
e Disclosure, Witnesses and the Three-Week Rule
e Closing Appeals by the Tribunal.
Dated at Toronto, Ontario this first day of October, 2007

Workplace Safety and Insurance Appeals Tribunal
|.J. Strachan, Tribunal Chair

CONFIRMATION OF APPEAL AND HEARING READY LETTER 15



WSIAT PRACTICE DIRECTION
Time Extension Applications

1.0

2.0
2.1

2.2

23

3.0

3.1

3.2

This Practice Direction:

e identifies the time limit for bringing an appeal to the Tribunal
e outlines how the Tribunal processes time extension applications

e identifies information that parties should include in a time extension
application

e identifies Tribunal decisions to review before making a time extension
application.

Time Limits For Appealing Decisions to the Tribunal

Under the Act, a notice of appeal must be filed with the Tribunal within six months
of a final Board decision.?

For final Board decisions made before January 1, 1998, a notice of appeal must
have been filed with the Tribunal by June 30, 1998.2

If a party wishes to appeal a Board decision to the Tribunal after the time limit
has expired, s/he must file a time extension application with the Tribunal.

Tribunal Processing of Time Extension Applications
There are 5 steps in processing a time extension application:

The Tribunal identifies an appeal that arrives after the time limit has
expired.

Tribunal staff identify when an appeal has been received after the time limit has
expired. Generally, the Tribunal counts the six months from the date on the
Board decision to the date the notice of appeal is received by the Tribunal.

1

See section 125(2) of the Workplace Safety and Insurance Act.

2 See section 112(3) of the Workplace Safety and Insurance Act.

TIME EXTENSION APPLICATIONS 16
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Where there is a Board decision and a Board reconsideration of that decision,
the date of the original decision is generally used. However, where the Board
has considered significant new evidence on a reconsideration or has changed
the result of the original decision, the date of the reconsideration decision will be
used.

The Tribunal asks for a time extension application.

If the Tribunal receives a notice of appeal more than six months after the date of
the Board decision, it will send a letter stating that the notice was received late,
and ask that a time extension application be filed within one month.

Sending the Tribunal a time extension application.

A party who wants a time extension must fill out a time extension application.

The application includes:

e the completed Notice of Appeal form

e the applicant’s letter explaining why the appeal was not filed on time and
why a time extension should be granted.

If the party does not file a time extension application within one month after the
Tribunal requests it, the Tribunal closes the time extension file and will not
consider the appeal. In extraordinary circumstances the Tribunal may extend the
time for filing the time extension application.

The Tribunal asks other parties to respond to the time extension
application.

When a time extension application is received, the Tribunal notifies other parties
of the application and asks them to respond within one month.

The Tribunal decides the time extension application.

A Tribunal Vice-Chair decides the time extension application. Normally, there is
not an oral hearing. The Vice-Chair bases the decision on the correspondence on

TIME EXTENSION APPLICATIONS 17
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file with the Tribunal, including the application and submissions. A copy of this
correspondence is provided to the parties prior to inviting their time extension
submissions.

4.0 Information To Include in a Time Extension Application

41  Parties should attach all relevant information that they want the Tribunal Vice
Chair to consider because only the information sent in will be reviewed. The
Tribunal may identify previously submitted appeal information but does not
review its files to see if there is material which is relevant to a time extension.
The Tribunal also does not order Board files for time extension applications. Any
documents from a Board file or Tribunal file should be attached to the application
or response.

4.2 If any of the following information is available, it should be included in the time
extension application:

e an explanation of why the notice of appeal was not filed in time
e evidence of earlier filing of the appeal (e.g. a fax receipt or letter)

e evidence that shows the applicant intended to appeal before the time limit
ended (e.g. notice of appeal mistakenly sent to the Board rather than the
Tribunal).

e unusual circumstances where the applicant was unaware of the time limit or
was prevented from meeting the time limits (e.g. very serious illness or
family circumstances)

e unusual delays (e.g. a significant delay in receiving the Board decision) or
other Board matters that are relevant to the timing of the appeal to the
Tribunal

e requests to the Board to reconsider the decision (especially if it was made
within six months of the original decision).

TIME EXTENSION APPLICATIONS 18
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4.3 If any of the following apply, they should be included in the application or
submissions:

e whether the issue is so connected to another appeal that the Tribunal cannot
reasonably decide the other appeal without considering it (e.g. the “whole
person” concept applies, cross appeals)

e whether a refusal to hear the appeal could result in a substantial miscarriage
of justice due to defects in prior process or clear and manifest errors

e comments about efforts made to file the appeal on time

e whether there is prejudice to a party (e.g. a witness is no longer available to
testify)

e whether the case is so old that it cannot be reasonably decided.

Dated at Toronto, Ontario this first day of October, 2007
Workplace Safety and Insurance Appeals Tribunal
[.J. Strachan, Tribunal Chair

TIME EXTENSION APPLICATIONS 19
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Written Appeals

1.0

2.0

2.1

2.2

3.0

3.1

3.2

3.3

This Practice Direction:

e explains how the Tribunal decides which appeals can be decided as a
written appeal

e identifies the types of appeals that the Tribunal decides as a written appeal

e explains how the Tribunal decides an appeal on the basis of written
submissions (“written appeals”).

What is a Written Appeal?

To ensure that hearing time is used efficiently, the Tribunal has adopted various
pre-hearing procedures, including deciding a small group of appeals as written
appeals.

In a written appeal, a Tribunal Panel or Vice-Chair decides the appeal by
reviewing the case materials including written submissions from the parties.

Selecting Appeals for Written Hearings

Tribunal staff identify appeals that are appropriately handled as written appeals
as early as possible, usually after the Tribunal receives the Notice of Appeal form
and a copy of the decision being appealed. This helps to avoid confusion about
the steps that the worker or employer must complete to have their appeal
decided.

Where pre-hearing staff identifies an appeal that can be handled as a written
appeal, the Tribunal writes to the worker and employer (if they are both
participating) to:

e advise that the appeal will proceed as a written appeal

e explain the steps for providing documents and obtaining written submissions
from the parties, and

e provide a copy of the Practice Direction: Written Appeals.

An appeal may be selected to be decided as a written appeal when:

WRITTEN APPEALS 20
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e there is a discrete issue under appeal

e the facts are generally not in dispute
e the medical evidence (if required) is complete and
e testimony would not add to the information already in the case materials.

Generally, the law, policy and medical issues in written appeals are not as
complicated as those in appeals selected for an oral hearing.

3.4 Some issues that are often found to be suitable for a written hearing process
include:

employer requests for Second Injury and Enhancement Fund (SIEF) relief
e loss of earnings/temporary disability (for periods of time under 4 weeks)
e commutations

e applications for an increase in an award for permanent impairment (NEL,
pension quantum increase or quantum reassessment (for pre-1990
accidents arrears dates)) where no claim for loss of earnings benefits is
involved

e hearing loss claims where the issue is the level of impairment
e entitlement to health care benefits

e ongoing entitlement to section 147(4) benefits.

4.0 First Phase of a Written Appeal

4.1  After determining that an appeal is suitable for the written process, the Tribunal
orders the WSIB file.

4.2 The Tribunal then writes to the appellant to:

e advise that the appeal will proceed as a written appeal
e explain the steps for providing documents and written submissions and

e provide a copy of the written appeals procedures.

WRITTEN APPEALS 21
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4.3 The Tribunal then contacts the respondent to

send a Response form, together with the Notice of Appeal and a copy of the
decision being appealed, to the respondent

ask the respondent to return the completed Response form within three
weeks if s/he wants to participate in the appeal

advise the respondent that the appeal will proceed as a written appeal
explain the steps for providing documents and written submissions

provide a copy of the written appeals procedures.

4.4 \When the Tribunal receives the WSIB claim file, staff review the appeal
information in more detail to confirm that the appeal continues to meet the criteria
for a written appeal process. If the review indicates that an oral hearing is
required, the Tribunal sends a letter to the participating parties explaining that the
appeal must be prepared for an oral hearing.

5.0 Final Phase of a Written Appeal

5.1 Two-Party Appeals

Where both the appellant and the respondent are participating in the appeal, the
following steps take place in the final phase of a written appeal:

the Tribunal prepares the case materials for the appeal. The case materials
for a written hearing are usually the Case Record, any addenda and a
Casebook (if one has been created for the issue appealed)

the Tribunal sends the case materials to the parties

if either party is unrepresented, the Tribunal also sends information about
organizations they can contact to obtain help with their written submissions

the Tribunal asks the worker and employer to provide their written
submissions within one month or to confirm that they will not be making
submissions. If a party wants to reply to written submissions, they must do
so within a further two weeks. If a party does not send any submissions
within the one-month period, the Tribunal assumes that they have no
submissions to make
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e atthe end of the six-week period, staff sends all of the case materials and
any worker and employer’s submissions to the Tribunal’s scheduling staff so
that they can assign the appeal to a Tribunal Vice-Chair

e the Tribunal Vice-Chair reviews all of the case materials and writes a
decision

e the Tribunal sends a copy of the decision to the worker and the employer.

One-Party Appeals

Where only the appellant is participating in the appeal, the final phase of a one-
party written appeal is the same as for a two party appeal as described above
except:

e the Tribunal does not send any information to the other party except the final
decision

e the Tribunal asks the appellant to provide their written submissions within
one month or to confirm that s/he will not be making submissions. If a party
does not send any submissions within the one-month period, the Tribunal
assumes that s/he has no submissions to make.

If the worker or employer needs more than a month to prepare the written
submissions, s/lhe may write to request additional time. Such requests should
identify how much additional time is required and the reasons.

Objections to a Written Hearing

If parties disagree that the case meets the criteria for the written process
(outlined in 3.3), they must write to explain the reasons they believe that an oral
hearing is required for the appeal.

Tribunal staff will review the objection and if the reason(s) given confirms that the
appeal does not meet the criteria for written hearing (for example, if the medical
documents are in dispute), the Tribunal will process the appeal to be scheduled
as an oral hearing.

In all other cases, the Tribunal continues to process the appeal as a written case,
and requests that the party objecting provide written submissions in support of
the appeal, as in the ordinary case. These submissions may include further
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submissions describing why the appeal should be determined by an oral hearing.
When the appeal comes before the Vice-Chair to be considered, the Vice-Chair
assigned to the appeal considers the request for an oral hearing before
considering the merits of the appeal.

6.4  Where the Vice-Chair agrees that an oral hearing is required, the Vice-Chair
directs Tribunal staff to prepare the appeal for an oral hearing.

6.5 Where the Vice-Chair does not agree an oral hearing is required, s/he decides
the appeal based on the case materials. For this reason, the arguments
submitted by a party should be complete.

7.0 Written Submissions

Written submissions should:

e be easy toread
e clearly identify the issue(s) in the case
e outline the relevant facts in the order they occurred

e explain how the evidence proves the facts are as they are, rather than as
others say they are

e identify any relevant law and policy, and connect it to the facts in the case
e state what outcome or benefits are being requested

e clearly identify, describe and number the pages of any documents that are
referred to in the submissions

e refer specifically to the medical reports if the issue is a medical one.

Dated at Toronto, Ontario this first day of October, 2007
Workplace Safety and Insurance Appeals Tribunal
|.J. Strachan, Tribunal Chair
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WSIAT PRACTICE DIRECTION
Access to Workers’ Information When the Issue in Dispute
is at the Tribunal

1.0

2.0

2.1

3.0

3.1

This Practice Direction:

e discusses the Tribunal’s authority to provide access to a worker’s information
to other parties

e discusses the principles governing access to a worker’s information

e describes the process of obtaining worker consent to access and the
employer’s undertaking regarding access

e describes what occurs when a worker does not consent to access
e identifies other situations where full access may not occur

e discusses the release of information to an employer’s physician.

The Tribunal’s Authority to Provide Access

The Act does not discuss access to a worker’s file at the Tribunal. The Tribunal
does have the authority to determine its own practice and procedure.' Through
this Practice Direction the Tribunal exercises its authority to determine its own
practice and procedure on the issue of access to a worker’s file when there is an
appeal at the Tribunal.

Access Principles

The Act sets out when and how the Board provides access to both employers
and workers.? This Practice Direction incorporates the principles on access found
in the Act. In particular, the Tribunal recognizes that both parties need access to
relevant information in order to have a fair hearing.

1

See section 131 of the Workplace Safety and Insurance Act.

2 See sections 57 to 59 of the Workplace Safety and Insurance Act.
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3.2  This Practice Direction also incorporates the principles found in the Freedom of
Information and Protection of Privacy Act (FIPPA) where applicable. FIPPA
covers access to information and the right of individuals, including workers and
individuals mentioned in a worker’s file, to protection of their personal
information.

4.0 Consentto Access and Employer Undertakings

4.1  Workers must indicate on the Notice of Appeal or Response Form if they consent
to release to employers who appear to the Tribunal to be interested parties:

e the claim file
e related claim files, and

e any other information sent to the Tribunal.

4.2 The worker may consent to the release of all or part of these documents. The
worker has the right to review the claim files before consenting to release.

4.3 When an employer participates in an appeal, the employer receives a Notice of
Appeal for Employers or Response Form. The employer must sign the
Undertaking on the form that:

e the employer and any representative it retains will not disclose any worker
information to a non-party, except in a form calculated to prevent the
information from being identified with a particular worker or case.

e the information is used for workplace safety and insurance purposes only.

5.0 What Happens When the Worker Does Not Consent?

5.1 If the worker does not consent to the release of information, both the worker and
the employer are asked to provide written submissions to the Tribunal about why
access should or should not be granted.

5.2 Parties can make submissions on the issues of whether the information is:

e relevant to the issue in dispute or

e prejudicial to the worker and if so in what way.
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Prior to sending an access appeal to a Vice-Chair or Panel for a decision, the
Tribunal may contact the parties to see if the access issue can be resolved
through mediation (see the Practice Direction: Mediation).

Most access appeals are decided by a Vice-Chair or Panel by a written process
based on the written submissions and review of the documents in question (see
the Practice Direction: Written Appeals). Where an appeal raises unusual or
extraordinary issues, the Tribunal may decide an oral hearing is needed.

The Vice-Chair or Panel will decide if access to the information should or should
not be granted to the employer. In exceptional circumstances, the Vice-Chair or
Panel may impose conditions on access. A written decision will be sent to the
parties.

If access is granted to the employer, the information is released by the Tribunal
fifteen days after the decision is released.

Other Situations Where Full Access May Not Be Granted

The Tribunal may identify personal information in records such as the items
identified in Schedule A (see below) that will not be released. Information which is
not relevant to the issues on appeal will not be released. Information may be
excluded when the relevance is outweighed by the sensitive or prejudic