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SUMm The plaintiff and two co-workers were engaged in a form of horsepl ay
involving the throwi ng of dough balls. A dough ball thrown by the plaintiff
hit the defendant worker. A confrontation between the plaintiff and defendant
escal ated to the point where the defendant took a knife nornally used for his
job and sl ashed the plaintiff repeatedly.

The majority of the Panel found that both the plaintiff and defendant
were in the course of enploynent. Board policy suggests that participants in
fighting and horseplay take themsel ves out of enployment. However, a nunber
of Tribunal decisions, none of which has been revi ewed under s.86n, have found
that injuries sustained in a fight are conpensable if the activities |eading
up to the fight were reasonably incidental to enploynment. 1In this case, sone
el ement of horseplay existed on a regular basis. |[|f the knife attack had
taken place subsequent to a reasonable cooling off period after the horsepl ay,
the enpl oynent nexus woul d have been severed. However, no cooling off period
occurred and the enpl oyer nexus was not broken.

The right of action regarding the wounding incident was taken away. The
Tribunal did not have jurisdiction to deal with a wongful dismssal action
agai nst the enpl oyer.

The Panel Chairnman, dissenting, agreed that the plaintiff was in the
course of enploynent but found that the defendant took hinself out of
enmpl oynent. There conme a point where the nature of the harnful act is such
that it, but its very nature, breaks the enpl oyment nexus because of its
renot eness fromthe normal work place activity. This nust be determined on a
case by case basis. By viciously attacking and repeatedly slashing the
plaintiff, the defendant took hinself out of the course of enployment.
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WORKERS' COVPENSATI ON APPEALS TRI BUNAL

DECI SI ON NO. 804/ 89

This Section 15 Application was heard on Cctober 6, 1989, by:

1.J. Strachan: Panel Chairnman,
S. Fox : Tribunal Menber representative of workers,
M Gabi net : Tribunal Menber representative of enployers.

This Section 15 Application arises froma |law suit between the Plaintiff
Gerard J. MaclLellan and the Defendants Ahned Hussain and The Giffiths
Laboratories Limted, comenced in the District Court of Ontario as Action
No. 309923/87. The anended statenment of claimdiscloses tw causes of
action against The Giffiths Laboratories Linmited, nanely, a w ongful
di smi ssal action and an action grounded in negligence in which the Plaintiff
seeks damages for certain wounds sustained on the enployer's prenises.

The Applicant, The Griffiths Laboratories Limted ("Giffiths"),
was represented by R Zenla of the law firmBrown & Forbes. The Applicant,
Ahrmed Hussain ("Hussain"), was represented by C. Neuwal d of the |aw
firm Eccl estone, Chykaliuk, Hamer & Poisson. The Plaintiff/Respondent
Gerard J. MaclLellan ("MacLellan") was represented by R D Angel o of the
law firm Post hunus and Abols. The Panel heard and considered testinony
by M. MaclLellan. The Applicant's statenent and the Section 15 Statenent
of the Respondent were marked as Exhibits #1 and #2 respectively.
In addition, the Panel heard subni ssions from counsel.

THE SECTI ON 15 APPLI CATI ON

Section 15 of the Wirkers' Conpensation Act (the "Act") provides:

15 Any party to an action may apply to the Appeals

Tribunal for adjudication and determ nation of the

question of the plaintiff's right to conpensation under
this Part, or as to whether the action is one the right

to bring which is taken away by this Part, or whether

the action is one in which the right to recover danmges,
contribution, or indemity is limted by this Part,

and such adjudication and determination is final and
concl usi ve.



Subsection 8(9) of the Act provides

8(9) No enployer in Schedule 1 and no worker of an

enpl oyer in Schedule 1 or dependant of such worker has

a right of action for dammges agai nst any enployer in
Schedul e 1 or any executive officer or any director or

any worker of such enployer, for an injury for which
benefits are payable under this Act, where the workers of
both enployers were in the course of their enploynent at
the tinme of the happening of the injury, but, in any case
where the Board is satisfied that the accident giving rise
to the injury was caused by the negligence of sone other
enpl oyer or enployers in Schedule 1 or their workers, the
Board may direct that the benefits awarded in any such case
or a proportion of themshall be charged against the class
or group to which such other enployer or enployers bel ong
and to the accident cost record of such individual enployer
or enpl oyers.

The basic facts in this case are not in dispute. The central issue
whi ch the Panel nust determine is whether M. MclLellan and M. Hussain were
both in the course of their enployment when M. MaclLellan sustained certain
kni f e wounds

(i) Background

On July 22, 1987, Messrs. MaclLellan and Hussain were both enpl oyed by
Giffiths, the Plaintiff (MacLellan) as a fork-1ift operator and the Defendant
(Hussain) as a lead hand. Giffiths is a Schedule 1 enployer under the Act
Any contact between MaclLellan and Hussain was linmted to work-rel ated
activities. They did not socialize either at work or outside the workplace
On July 22, 1987, both the Plaintiff and Defendant were working on the night
shift. During that shift, the Plaintiff and two other co-workers engaged
in a formof "horseplay" involving the throwi ng of "dough balls". During one
instance of this "horseplay", a dough ball thrown by the Plaintiff struck the
Def endant Hussain. Although the sequence of the events is uncertain, because
of contradictions in testinony, the followi ng events did occur: M. Hussain
confronted the Plaintiff and accused hi mof having thrown the dough ball.

The Plaintiff while intending to proceed to line office #5, pushed Hussain
causing himto fall backwards on a skid. The manner in which this
confrontation escalated is not entirely clear (i.e. whether the Plaintiff
next struck the Defendant or whether the Defendant next attacked the
Plaintiff). The end result is quite clear. The Defendant Hussain drew

an x-acto knife and slashed the Plaintiff on his left arm right leg, |ower
back and chest. Approximtely 45 stitches were required to close the various
cuts. The x-acto knife was used by the Plaintiff to cut bags in the course
of his enployment. The enpl oyer supplied knives for this purpose, although
it did not supply the specific x-acto bl ade used by the Defendant to wound
the Plaintiff.

As a result of the wounds, the Plaintiff was disabled for a period
of approximately eight weeks. Giffiths term nated the enpl oyment of
both MacLel | an and Hussai n.



(ii) The right to sue

The Plaintiff took the position that he was entitled to exercise an
option between receiving conpensation benefits and instituting an action for
damages for the wounds which he sustained. Under subsection 8(9) of the Act
quoted earlier, if either MacLellan or Hussain were not in the course of their
enpl oynent at the tine M. MaclLellan sustained his injuries, the Plaintiff's
right to sue is preserved. However, if both nen were in the course of their
enpl oynent at the tine of the happening of the injury, then the right to sue
is taken away by the provisions of the Act.

THE PANEL’' S REASON

(i) In the course of enploynent

The conpensation systemin Ontario was established to provide injured
workers with conpensation benefits for work related injuries. The system
is based on no fault insurance principles designed to provide an expeditious
remedy to an injured worker w thout resorting to litigation. An inpartial
observer of the conpensation systemcould be forgiven for formng an initial
inmpression that injuries sustained in a knife fight are not properly the
subj ect of the Workers' Conpensation Act (the "Act").

I ndeed, the published Board policies on "fighting" and "horseplay -
I arki ng" suggest that participants (other than innocent victins) take
themsel ves out of the course of their enployment by engaging in fighting.

Cl ai n8 Adj udi cati on Branch Procedures Manual, Document #33-05-03, deals
with fighting and reads as foll ows:

1. Workers who participate in a fight are usually not
entitled to conpensation benefits. However, where
the fight results solely over the work, the claim
may have nerit if:

- the worker was not the aggressor and did not
provoke the fight, or

- the worker was an innocent bystander.

2. Wiere the fight results froman argunent over a
personal matter, there is no entitlenent.

3. Since the aggressor or participants take thensel ves
out of the course of their enploynent an innocent
bystander injured in a fight over a personal natter,
has a right to action.
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Cl ai ns Adj udi cation Branch Procedures Manual, Document #33-05-04, deals
with "horseplay - larking" and reads as follows:

1. There is no entitlenent to conpensation benefits
for workers injured while participating in horsepl ay
or larking.

2. The innocent victimhas entitlenment when:

- He does not participate in the horseplay or
I ar ki ng.

- He does not retaliate.

3. Since the parties who initiated the horseplay took
themsel ves out of the course of their enploynent,
the injured party nust elect to clai mconpensation.

However, a stream of WCAT deci sions appear to have dramatically
altered the Board policy on fighting. The following is a selection of
Tri bunal decisions dealing with fighting. To the best of the Panel's
knowl edge, none of these decisions have been subjected to the section 86n
revi ew process reserved to the WCB under the Act.

(ii) Decision No. 337

In this decision [(1986), 2 WC A T.R 141], the Panel held that a
spont aneous escal ati on of "horseplay" which ultimately resulted in a fight did
not take the assailant out of the course of his enpl oynment because sone
"horseplay" in the formof bantering was a regular part of the work day. That
Panel concluded at page 148:

The incident occurred on the enployer's prenises. There
was evi dence that horseplay in the formof a good-natured
bantering, teasing, and joking occurred regularly during
the work day and there was evidence that this particul ar
incident started out as routine horseplay but quickly
devel oped into sonething nore serious. |In our view,

the circunmstances which gave rise to the assault were
circunstances that were regularly part of the enploynent.
G ven the nonentary nature of the incident, the fact that
Di gout was already on his shift, the occurrence of the
incident on the enployer's prenmises within the nornal

work day, and particularly noting that the assault did

not arise solely fromprivate reasons but arose out of a
horsepl ay incident that was very common on the work crews,
we conclude that Digout's actions did not take himout of
the course of his enploynent.



(iii) Decision No. 234/87

In this case, the mpjority of the Panel held that a knife wound
sustained as a result of an altercation between two workers occurred in
the course of the worker's enploynment. The Panel concluded that "horsepl ay”
was a reasonably incidental activity to the worker's enploynent and that an
escal ation invol ving obscene | anguage and physical confrontation resulting
in a knife wound did not break the enploynent nexus. The Panel nade reference
to Decision No. 337 and stated at page 4 of its decision

So, when consi dering horseplay, we are not |ooking at
fault; rather we are | ooking at whether the injured

wor ker chose a form of horseplay that could be considered
an activity not reasonably incidental to the worker's
enploynent. |If he did, then it can be said that the

wor ker was no |onger in the course of his enploynent and
that any accident occurring during that activity did not
arise in the course of the worker's enploynent

In the present case the evidence indicated that the type
of horseplay chosen by the injured worker was a common
enough part of the every day work environnent that it
cannot be said that he chose to break the enpl oynment nexus
He made an obscene comment to a co-worker. That was not
an unconmon event at the work-place. During the course
of the events that foll owed that obscene comment, the
wor ker did nothing that could be considered to have broken
the enpl oynent nexus. He made no physical contact with
M. D. nor did he choose to introduce any other el enent
that could be considered a personal activity not reasonably
incidental to the enploynent. Fromhis point of viewthe
accident was a fluke consequence of an activity that was
as nuch a part of his work environment as was operating
hi s machi ne

(iv) Decision No. 771/87

In this decision [(1987), 6 WC A T.R 247], the Panel rejected the Board
policy on fighting and held that the focus should be on a substanti al
relationship to work. At pages 251-2, the Panel stated

The Board's policy is to regard injuries arising out of

a fight as arising out of enploynent only if the fight was
solely over work. The Panel is of the viewthat this test
is too restrictive. Rather it is nore in keeping with the
usual test for whether an accident arose out of enploynent
to ask if the fight was substantially related to work

The only reason for invoking a nore restrictive test in
these circunmstances, would be a desire to punish the worker
who was involved in a fight. This, however, is not the
purpose of the Workers' Conpensation Act. In this case
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the Panel is satisfied that this fight was, at least in
part, work related. Both nen denied any personal aninosity
towards one another, and their supervisor knew of none.

We do not believe that the worker sinply began throw ng

oil bottles at M. B. for no reason at all. \Whether this
di sagreenment arose out of the worker's frustration at

the nunber of uncapped bottles com ng through, as M. B.
suggested, or out of M. B. taking offence at the way the
wor ker attenpted to di spose of the | eakers, as the worker
suggested, it was clearly substantially related to their
wor K.

(v) Decision No. 879/87

In this case the Panel concluded that a fight which arose in the
enployer's parking lot arose out an activity reasonably incidental to the
enpl oynent. The Panel reviewed some of the Tribunal decisions on fighting
and inplicitly rejected the Board policy on fighting. At page 6 of the
deci sion the Panel stated:

...it is the circunstances giving rise to the fight,

in each case, which should be exam ned in the analysis
conduct ed under section 3(1). A finding that a worker was
an aggressor or participant in a fight is a consideration
relevant to the next stage of analysis - that conducted
under section 3(7).

I'n our view, the adjudication approach reflected in

Docunment #33-05-03 is not one which gives effect to
the wording or intent of the Act, and we would, in
the circunmstances, not take guidance fromit.

The Panel then went on to concl ude:

The worker's trip to his car forned a regul ar part of

the process of |eaving the enploynent prem ses, and the
altercation between this worker and the driver of the

ot her car devel oped spontaneously out of the m shap of the
other driver coming into closer contact with this worker.
Al t hough the di sagreenent between the two cannot be said

to have arisen specifically out of a work rel ated issue,

we are satisfied that the circunstances given rise to the
di sagreenent between these two workers arose out of and

in the course of an activity reasonably incidental to the
enpl oynent .

(vi) Decision No. 1017/87
In this case two worker's becane engaged in a fight as a result of an

accusation by one worker that the other had stolen his boots. The Panel
found that the fight arose out of enploynent. At page 5 of that decision,
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the Panel set out certain circunstances in which conpensation for a fight
was payabl e and then went on to apply those circunstances to the facts of
the case. The conclusion at page 5 reads as foll ows:

The Panel's concl usi ons

The circunstances for which conpensation is payable for
injuries sustained during fights has been discussed in
previ ous WCAT decisions. In general, conpensation for
fights is payabl e when:

1. The fight occurs in the course of enployment
(at work and during working hours) and;

2. Because of a work situation or;

3. Because of a situation which is not personal
and therefore does not break the connection
between the work and the circunstances surroundi ng
the fight. These have been described as neutral
risk situations in other decisions and;

4. The cause of the injury is not solely the serious
and wilful msconduct of the injured party.

In this case, this Panel has made the follow ng findings
gi ven the evidence which was heard and the evidence
contained in the Case Description:

1. The fight occurred in the course of enploynent;

2. M. A provoked the assault, whether on that
day or at some other tinme. Mst of the evidence
ndi cates that he had accused either directly
or indirectly M. B. of stealing his boots;

3. M. A's accusations about the stolen boots
stemed from antagoni sm between M. B. and
himsel f. This antagoni sm appears to have
devel oped because of the disparity between

their working conditions;

4. The workers had no relationship other than the
work relationship. |In other words, there was no
personal relationship between M. A and M. E

It is therefore our conclusion that the fight occurred as a
result of the enploynment situation.
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The general thrust of the various decisions appears to favour the
conclusion that injuries sustained in a fight are conpensable if the
activities leading up to the fight were reasonably incidental to the worker's
enpl oynent. As Decision No. 879/87 states, it is the circunstances giving
rise to the fight which are exami ned and if these circunstances are reasonably
incidental to enployment, then the act of fighting will not take a worker
out of the course of his enploynent. Panels have focused on the fact that
"horseplay" (in Decision No. 337 it took the form of teasing or bantering)
was an activity reasonably incidental to the enploynent; thus, a fight which
had its root in the daily bantering did not take the worker out of the course
of enpl oynment.

In the case before the Panel, there is conflicting evidence as to
the extent of the "horseplay" which occurred on the enployer's prem ses
M. Smth, a supervisor, indicated that no "horseplay" occurred. M. Hussain
al so indicated that no "horseplay" occurred. M. MaclLellan stated that water
fights and doughbal |l tossing were regular occurrences during off shifts

(i.e. shifts other than the day shift). It is not surprising that a
supervi sor woul d deny any "horseplay", since workers would not ordinarily
carry on such activity in view of a manager or supervisor. In weighing

the evidence of M. MacLellan regarding the "horseplay" practice, it is worth
noting that his testinmony is essentially adverse in interest. Nornally he
coul d be expected to maintain the position that the "horseplay" giving rise
to the fight was unusual and not part of the work routine. W prefer the
evidence of M. MaclLellan and accept that sone el ement of "horseplay" existed
on a regul ar basis.

If "horseplay" fornms part of the work related activity, can it be said
that the chain of events leading up to the woundi ng broke the enpl oyment
nexus? W are of the opinion that it could not. W are persuaded by the
vol unme of Tribunal decisions and the absence of any section 86n challenge
that the fight which resulted froman escalation of "horseplay" did not take
ei ther worker out of the course of enploynent.

However, if the knife attack by the Defendant Hussain had taken place
subsequent to a reasonable "cooling off" period after the "horseplay", we are
of the opinion that the enpl oynent nexus woul d have been severed because the
el ement of contenporaneity which existed between the "horseplay" and the knife
attack woul d have been renmoved. Since no cooling off period occurred in this
fact situation, we conclude that M. Hussain's actions did not take himout of
the course of his enpl oynent

Accordingly we conclude that both the Plaintiff and Defendant Hussain
were in the course of their enploynent at the tine of the fight



THE DECI SI ON

1. The Plaintiff's right of action with respect to the woundi ng incident
i s taken away.

2. The Tribunal has no jurisdiction to deal with the wongful disnissal
aspect of the case.

DATED at Toronto, this 31st day of October, 1989.

SIGNED: S. Fox, M Gabinet.



WORKERS' COVPENSATI ON APPEALS TRI BUNAL

DECI SI ON NO. 804/ 89
DI SSENT

| agree with the conclusion of ny colleagues that the Plaintiff McLellan
was in the course of his enploynent at the time of the fight. Evidence
indicates that he was on his way to the line #5 office or to the foreman's
of fice i nmedi ately adjacent the line #5 office. This is an activity which
is within the scope of his nornmal duties as a lift truck operator and bakery
runner or reasonably incidental to such nornal duties.

M/ di sagreenent with the other Panel Menbers relates to the status of
the Defendant Hussain. In ny opinion, his action in repeatedly slashing at
his fellow worker with a knife took himout of the course of his enploynent.
This was not an accidental wounding; this was a deliberate attenpt to inflict
serious harmwi th a potentially |ethal weapon. One slash may be accidental;
9 to 12 slashes give lie to the proposition that the Defendant was acting in
sel f defence or that he wounded the Plaintiff accidentally. In ny opinion,
it is unlikely that M. Hussain would have slashed M. MacLellan in the back
if he were acting in self defence.

It is well known in conpensation circles that the Tribunal has expanded
the scope of conpensation coverage for workers by its interpretation of
the legislation and Board policies. A review of the few decisions outlined
earlier on fighting indicates that the Board policy has, in effect, been
rejected by a nunber of Tribunal panels and conpensation granted, or the
right to sue taken away (as in Decision No. 337), in cases of fighting.
To ny know edge, the Board has not reviewed those decisions under the
section 86n process.

Many of those cases build their foundation on the concept of "horseplay"
and indeed, that is the case presently before the Panel. Those cases appear
to stand for the proposition that if "horseplay" can be said to be part of
the normal workplace activity, then a fight which has its roots in "horsepl ay"
i s conpensabl e because it does not take a worker out of the course of his
enpl oynent. Put another way, "horseplay" becomes part of enploynent activity
or becones reasonably incidental to the enploynent. As long as a fight can
be traced back to sone formof this reasonably incidental activity, then
conpensation results, unless the fight is solely attributable to persona
(i.e. non-work related) matters

One difficulty with this analysis is instantly apparent to any person
who has spent a nodicumof time actually working in an industrial environnent.
A standard nethod of coping with the tedi um of nundane work activity
i s ongoing repartee, teasing, bantering or needling which some panels
characterize as "horseplay". Unquestionably it is part of the work
environnent. |ndeed, in the opinion of sone workers, it is an essential
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copi ng nmechanism Enployers interested in a reasonably happy work-force

do not discourage this type of relatively harnless interchange which often
hel ps naintain worker norale. However, to use this type of interchange

as an "enpl oyment nexus" to bring a knife attack within the course of

enpl oynent, appears to ne to take the conpensation | aw beyond the intent

of the Legislation. To be sure, an innocent victimof an altercation would
be entitled to benefits and the Tribunal decisions and WCB policies so
provide. In this case, the Plaintiff could elect to receive conpensation
benefits. But the Plaintiff does not seek conpensation benefits; he seeks
damages in a law suit. Under the common law, a victimhas the right to sue
his assailant for danages by instituting a civil action separate from any
crimnal proceedings. In the case of a Section 15 Application under the
Workers' Conpensation Act, before this right to sue can be taken away, it is
necessary to find both workers were in the course of enploynment at the time
of the happening of the injury. The Tribunal decisions quoted earlier in this
deci sion suggest that this requirenent is net if the activity of each worker
has an "enpl oynment nexus" or is reasonably incidental to the work activity

In ny opinion, there cones a point where the nature of the offendi ng
or harnful act is such that it, of itself, breaks the enploynent nexus
because such an act is so renmote fromthe normal workplace activity that
it cannot be said to come within the course of enploynent. | find that it
is incongruous to conclude that a knife attack does not break the enpl oynent
nexus nmerely because it has its roots in relatively harnl ess "horsepl ay"
It does not logically follow, because "horseplay" is part of a norma
enpl oynent environnent, that a worker remains in the course of his enploynment
when he makes a quantumleap in escalating this activity into a potentially
lethal multiple wounding

I would hold that the point at which a harnful act loses its
wor k-rel atedness is a question of fact for individual panels to determ ne
It is sinply not feasible to develop a universal test for all types of
activity. However it is possible to determine, on a case by case basis
whet her an activity is so obviously outside the enpl oyment sphere that it
cannot be said to conme within the course of enploynment. |In considering
the enploynent context, the initial focus should be on the offending or
harnful activity itself to determ ne whether the activity, by its very nature
breaks the enpl oynent connection and thus does not cone within the course of
enmploynent. | would find that a vicious knife attack resulting in nultiple
sl ash wounds to the Plaintiff is such an activity. |In repeatedly slashing
the Plaintiff, the Defendant Hussain took hinself out of the course of his
enpl oynent

In my opinion, this approach is particularly appropriate in a
section 15 application. It is worth noting in this case, the "benefits"
which the injured worker seeks take the formof a nonetary award for
danmages resulting fromthe woundi ng. He does not seek conpensation benefits
under the Act; rather, he seeks an alternate renmedy - a remedy which, in
ny opinion, should be available to him Ironically, the analysis which
sonme panels have devel oped to broaden worker entitlenment in fighting cases
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is being used in this case to deny the injured worker the very remedy which
he seeks. As stated earlier, | amsatisfied that the Plaintiff was acting
in the course of his enploynent when confronted by the Defendant Hussain.
Under subsection 8(1) of the Act, the Plaintiff would be entitled to sustain
an action agai nst Hussain, although not against the Defendant Giffiths.

I woul d conclude that the action of the Defendant Hussain took him out of
the course of his enploynent and entitled the Plaintiff to proceed with his
civil renedy.

I woul d deny the application and order that the Plaintiff's right to
sue has not been taken away by the provisions of the Act. Obviously this order
woul d have no effect upon the wongful dismssal aspect of the action.

DATED at Toronto, this 31st day of Cctober, 1989.

SIGNED: 1.J. Strachan.



